IN THE SUPREME COURT OF MISSISS PPI
NO. 2002-CA-00182-SCT

WILLIAM M. TISDALE, MAYOR AND ALDERMEN
BRUNSON ODOM AND JIM BUFFINGTON,
ALDERMEN OF THE CITY OF ABERDEEN, IN
THEIR CAPACITY AS MEMBERS OF THE CITY
COUNCIL OF THE CITY OF ABERDEEN,
MISSISS PPI

V.

CITY COUNCIL OF THE CITY OF ABERDEEN,
MISSI SSIPPI AND WILLIE A. COOK, CLOYD GARTH
AND ALONZO SYKES, IN THEIR CAPACITY AS
MEMBERS OF THE CITY COUNCIL OF THE CITY
OF ABERDEEN, MISSISSIPPI

DATE OF JUDGMENT: 12/21/2001
TRIAL JUDGE HON. ANDREW C. BAKER
COURT FROM WHICH APPEALED: MONROE COUNTY CIRCUIT COURT
ATTORNEY FOR APPELLANTS TIMOTHY E. ERVIN
ATTORNEYSFOR APPELLEES M.JAY NICHOLS
DEWITT T. HICKS R
NATURE OF THE CASE CIVIL - STATE BOARDS AND AGENCIES
DISPOSTION: AFFIRMED - 10/02/2003
MOTION FOR REHEARING FLED:

MANDATE ISSUED:

BEFORE SMITH, P.J.,, WALLER AND CARL SON, JJ.

CARLSON, JUSTICE, FOR THE COURT:

1.  Intoday’ sgoped, weaddressthe gppropriateroleof themayor of the City of Aberdeen operating

under a spedid charter in the gopointment of the dty atorney. The Circuit Court of Monroe County,



Honorable Andrew C. Baker, Specid Judge, presiding, ruled that the city atorney was not an officer of
the aty and thusthe mayor could only vote on the gppaintment of the aty attormey intheevent of atievote
among the ddermen.  Finding that the spedid judge appropriatdy gpplied the gpplicable law to the
undiouted facts in this case, we efirm.

FACTSAND PROCEEDINGS
IN THE CIRCUIT COURT

2. Thefatsin this case are indeed undisouted. At its regular meeting of May 1, 2001, the City
Council of the City of Aberdeen voted 3-2 in favor of the gppointment of Robert Faulks as the city
atorney. Aldemen Willie A. Cook, Cloyd Gath and Alonzo Sykes voted in favor of Faulks's
gopointment, while Aldermen Brunson Odom and Jm Buffington vated in gppogtion to the gopointment.
Mayor William M. Tisdde, assarting that hewasvdidly exerasng hisgatutory authority, attempted to cast
avote againg the hiring of Faulkswhich, if dlowed, would have cregted atie vote

18.  Withthreeof thefiveddermen assarting that Mayor Tisdde had no authority to vote on thismeatter
and that Faulks hed thus been duly sdected asthe dity atorney, Mayor Tisdde and Aldermen Odom and
Buffingtonfiled thar bill of exceptionsin the Circuit Court of Monroe County pursuant to Miss Code Ann.
§11-51-75 (Rev. 2002). OnJuly 13, 2001, thethree duly dected dircuit judges of the First Circuit Court
Didrict, of which Monroe County is a part, entered an order recusing themsdvesfrom participating inthis
maiter. By order dated August 30, 2001, the Chief Justice of the Supreme Court gppointed the Honorble
Andrew C. Baker, adrcuit judge from the Seventeenth Circuit Court Didrict, to preside as Spedid Judge

in this cause pursuant to Miss. Code Ann. § 9-1-105 (Rev. 2002).



4.  Althoughthree separate orderswere entered by Judge Baker on November 26, 2001, January 2,
2002, and February 15, 2002, thegis of Judge Baker’' sruling wasthat under thecity’ scharter, themayor
could vote on the sdlection of municipd officers and could vote“in case of atiein ather matters” but snce
the city atorney was nat an officer, the mayor could not vote on the sdection of the city atorney. The
practicd effect of Judge Baker' sruling wasthat the aity atorney had been duly dected “by amgority of
the vating membears” namdy, threeof thefiveddermen. Itisfromthisruling of thedrcuit court thet Mayor
Tisdde and Aldermen Odom and Buffington have gopeded, raisng but one issue?
l. WHETHER THE CIRCUIT JUDGEWASMANIFESTLY INERROR

ASA MATTER OF LAW WHENHEHELD THAT THE POS TION

OF CITY ATTORNEY WASNOT A SUBORDINATE OFFICER OF

THE CITY OF ABERDEEN UNDER ITSSPECIAL CHARTER.
mB.  Wefird deermine the gopropriate Sandard of review. Since the facts are undisputed, the issue
before this Court is drictly ametter of law. “When the determination is one of law rether then fact, ‘the
familiar manifest error/subgantia evidence rule does nat prevent this Court from conducting a de novo
review of the[trid judge g findings” Tisdalev. Clay, 728 So.2d 1084, 1086 (Miss. 1998) (“Tisdale
1”).

DISCUSSION

6. Art. 4,888 Miss Cond., provides

The legidature shdl pass generd laws, under which loca and privete interest shdl be
provided for and protected, and under which ditiesand townsmay be chartered and their

While Mayor Tisdale and Aldermen Odom and Buffington are the named appdllants, for the sake
of clarity, wewill refer to the appellants collectively as“Mayor Tisdale.” After al, theissue before usregards
the role of the mayor in the appointment process for city personnd. Similarly, we will refer collectively to
the appellees as the Council.



chartersamended, and under which corporationsmay be cregted, organized, and ther acts
of incorporation dtered; and dl such laws shdl be subject to reped or amendment.

Miss. Code Ann. 88 21-1-9 & 21-17-9 (Rev. 2001) designate the various forms of government and
provide for charter amendments and the governing authority’ s initiative, respectivdy. Spedficdly, Miss
Code Ann. § 21-1-9 datesin its entirety:

All munidpdities operaing under Chepter 99, Missssppi Code of 1906, and dl
munidpdlities operating under Title 21, Chapter 3, Mississippi Code of 1972, shdl be
desgnated ashaving“ CodeCharters” All munidpditiesoperaing under Title21, Chapter
5, Missssppi Code of 1972, sdl be desgnated as having “Commisson Form of
Government.” All munidpdities operating under Title 21, Chepter 7, Missssppi Code of
1972, sdl be desgnated as having “Coundl Form of Government.”  All muniapdities
operating under Title 21, Chepter 9, Missssppi Code of 1972, shdl be designated as
having “Coundl-Manager Form of Government.”  All other munidpdities dhdl be
desgnated as having “Privaie Charters” or such ather form of government as may be
creeted by thelegidature, such ditiesto be designated by the act cregting such specid form
of government.

7. TheCity of Aberdeen, Monroe County, Mississppi, was cregted by soecid charter asset out in
1854 Miss Laws chapter 100. Section 3 of the Charter datesin pertinent part:

That the Munidipa government of sad dity shdl be vested in amayor and Six sdectmen,
anassesor, acollector of taxes aderk and treasurer, amarshd and adty surveyor. The
mayor and marshd to be biennidly dected ... and the sHectmen to be annudly dected ...
the assessor, tax collector, derk and treesurer, and surveyor, and such other subordinate
officersasareinthisact provided for, or may beestablished by said mayor and sdectmen,
to be appointed or eected, asthey shdl, by ordinance, direct.

8. Section 8 of the City’ s charter provides

Thet thelegidative and contracting power of said dity of Aberdeen, shdll bevesedinadity
coundl, to be condituted by said mayor and sdectmen, with power to ... gopoint acity
dek ... and assgtant marshd ... an assessor ... and atax collector ... atreasurer ... acity
urveyor ... A mgority of said coundl shdl condtitute a quorum to do business and the
sad mayor shdl be the presiding officer thereof, vote at all elections of officers, ad
give the cadling vote when atie occurs in voting upon any question; the said coundll may



delegate the adminidration of the various afars of the city to subordinate officers and
committees of its own members, with adequate powers...

(emphedsadded). In1919, the number of sdlectmenwasreduced from six tofiveand the sdlectmen began
to becdled ddermen. On April 22, 1958, the City supplemented itscharter by passing Counal Resolution
No. 246, which sated in pertinent part that:
The City Coundl shdl annudly gppaint the sad aity atorney or atorney-at- law for the
munidpdity for aterm to expire nat later than the first Tuesday of May of each year,
prescribe his duties, and fix his compensation as provided by law.
9. InTisdalel, thisCourt hed that the city counal had theauthority to gopoint subordinete officers

not specificaly named inthe charter. 728 So.2d a 1088 (1 17). In that case, the litigants were dmost

identicd tothe caseat bar. In Tisdale |, Mayor Tisddle gopeded from an adverse judgment rendered

in the Monroe County Chancery Court, and the named gppdlesswere Aldermen Wilchie Clay, Willie A.
Cook, Cloyd Garth and Dee Riley. Thefifth ddermen, Kdly Tudker, while digned with Mayor Tisdde
inthe chancery court proceeding, declined tojoin Mayor Tisddein hisgpped tothisCourt. Mayor Tisdde
argued that assmayor and chief executive officer, hedone should gopoint al subordinate officers, induding
the ity attorney, municipd judge, and public defender. 1 d. a 1087 (1 11). However, this Court rgjected
the Mayor’sargument. We Sated:

Saction8 of the Specid Charter of Aberdeen grantsthe city coundil, *to be condtituted by

sad mayor and sdectmen,” the power to gopoint a city derk, asssant Marshdl for

kegping order, tax assessor, tax collector, treesurer, city surveyor, “ and gppoint such other

officarsasit may deem necessary, for such terms of office, and with such regulations asit

may, by ordinance, prescribe” 1854 Miss. Laws, 100, 88.

This spedificdly gives the city coundil, not the Mayor acting done, the power to gopoint

aty personnd not specificdly mentioned in the specid charter. The Chancdlor iscorrect
indismissing the Mayor’ sargument that under the separation of powers he should gppoint



dl officarsasthe chief executive officer. Thisargument fails because the Aldermen do not
gopoint the subordinate officers, rather the city coundl composad of both the Mayor and
the Aldermen gppoint the subordinate officers. 1854 Miss Laws, 100, 88.

728 So.2d at 1087.

110. Mayor Tisddedtesour decisoninTisdale | inan efort to undergird hisargument that asmayor,

he can cast avote on all dections of officers, induding subordinate officers. Mayor Tisdale srdianceon
Tisdale | for that propogtion is misplaced. It should be kept in mind thet theissue in Tisdale | was
whether the mayor, acting aone, could gppoint the city atorney. We answered that question in the
negetive, finding that the Aberdeen City Coundil, consisting of both the Mayor and Aldermen, appointsthe
aty officers and personnd nat specificaly named in the charter. Inother words, Section 8 of Aberdeen’s
charter expresdy dates that the mayor shdl vote a al dections of officers, but that the council may
delegate the adminigration of the affarsof the aty to “subordinate officers” When the charter isreed and
conddered initstatdity, it is abundantly dear that the mayor votes at the dection of officersas named in
the charter, and as to subordinate officers, the provisons of the charter smply ate thet the counal may
delegate cartain respong bilitiesto subordinate officers, without designating the procedure of sdecting such
subordinate officers. We can thus sae with certainty that whether appropriaidy designated as an
employee or asubordinate officer under Aberdeen’ s charter, the dity attorney is not an officer of the city
asenvisoned in Aberdean’s specid charter.

M11. Miss Code Ann. §821-15-39 (Rev. 2001) providesin pertinent part:

The provisons of 88 21-15-3, 21-15-7 through 21-15-19, 21-15-23 to 21-15-31,
shall beapplicabletoall municipalities of thissae, whether operating under
a code charter, special charter, or thecommisson form of government exoegpt in cases
of conflict between the provisons of such sectionsand the provisonsof thespecid charter



of amunicipdity...in which cases of conflict the provisons of the specid charter...shdl
control.

(empheds added). Since Aberdeen’s charter is Slent as to the method of sdection of the city atorney,
Miss. Code Ann. § 21-15-25 (Rev. 2001) isapplicable. This datute Satesin pertinent part:
The governing authorities may annudly gopoint an atormey-at-law for the municipdity,
prescribe hisdutiesand fix hiscompensation, and/or they may employ counsd to represent
the interest of the municipdlity, should the occagon require
112. WhileMayor Tisddevigoroudy conteststhe gpplicability of our decisonin Edwardsv. Weeks,
633 So.2d 1035 (Miss. 1994), the Counal'srdiance on thiscaseisgppropriate. Notwithstanding thefact
that Weeks invalved amunicipdity created by a code charter, it does goply to the case before us today
because of the necessity in referring to the datute, as opposad to the charter, for guidance in sdlection of
the aty atorney. In Weeks, we Sated:
Miss. Code Ann. § 21-15-25 (1972) dearly datesthat the* governing authorities’ of the
munidpdity ared othed with theauthority to gppoint themunicipd attorney. Thegoverning
authoritiesin this case congs of the mayor and board of ddermen. The mayor, however,
isauthorized to vate only in case of atie
633 So. 2d a 1037. The fact that in Weeks, we rdied on Miss. Code § 21-3-15 (code charter
munidpdities) which provided for the mayor to vote only in acase of atie is of no moment in the case
before ustoday. Section 8 of Aberdeen’s specid charter dearly provides for the mayor to vote only a
the dection for the therein named officers and in dl other meters to vote only when atie occurs
913.  Our decison today is not incondgent with our deasonin Tisdalel. Agan, we answered the
guestionwhich Mayor Tisdde put before usin Tisdal e | —Did themayor acting done, or thecity coundil,

conggting of themayor and thed dermen, gopoint subordinate officers? Theansver —thedty coundl. This

does nat meen that the mayor actudly votes on every gppointment of subordinate officers or other

7



personne hired by the City. Ascorrectly sated by the Coundil inits brief, the mayor “can participate by
presding a the Board medting, discussng the candidates for gppointment of cdity attorney with the
Aldermen, and in the event of atie vote, cast his vote to bregk the tie” This interpretation is totaly
conggent with Section 8 of the City’ scharter, which satesthat “[g) mgority of said coundl shdl condtitute
aquorum to do business, and the said mayor shdl be the presiding officer thereof, vote a dl dections of
officars, and give the cading vate when atie occurs in voting upon any quedion.” While the mayor is
correct in asserting that four of Sx members of the dity coundl condtitute aguorum for doing business, he
is incorrect in assarting that when dl aty coundl members are presant for a meeting, four of Sx vating
members condtitute amgority. Exoept in the dection of the officers expresdy named in the charter, the
mayor vates only in order to bresk atie vote among the adermen.
114. A reading of theassgnment of error dearly revedsthat Mayor Tisddleis of the opinion that Judge
Baker ruled that the position of Aberdeen dity atorney isnot a* subordinete officer,” thusinferring thet if
we hold otherwise, the mayor wins However, Judge Baker’ sthree orders must be read and considered
inthar totdity. Wefind the fallowing language from Judge Baker' s three orders compdling:

As the Missssppi Supreme Court ruled in Tisdale v. Clay, 728 So.2d 1084 (Miss.

1998), acaseinvalving these same parties, the ity coundl hasthe authority to gopoint the

city officers not spedificaly named in the charter....The Court does find thet the charter

givesthe mayor the power to votefor officers and to vote in case of atiein other matters

The Court dsofindsthet the aty attorney isnat an officer and therefore, themayor did not

havetheright tovote. Therefore, the dity attorney was ected by amgority of thevoting

members...Thefinding of this court that the dty atorney isnot an officer is nat afinding
of fact but afinding asametter of law.



(emphessintheorigind). Itisdear fromadosereading of Judge Baker’ sordersthat hefound asametter
of law that Aberdean’s city atorney was not a municipd officer. Judge Baker did nat find thet the ity

atorney was nat asubordinate officer of the city.

CONCLUSON

115. Becausethedity atorney isnot expresdy designated in the City of Aberdeen’s gpedid charter as
an officer of the City of Aberdeen, thetrid judge correctly ruled in the case before usthat, in accordance
withthe spedid charter, the mayor may cast avote on theissue of the gppointment of the dity attorney only
inthe evert of atie Because Robert Faulkswas duly dected as Aberdeen’ s dity atorney by a3-2 vote
of the City Coundll, the judgment of the Circuit Court of Monroe County is affirmed.
116. AFFIRMED.

PITTMAN, CJ., SMITH, PJ., WALLER, COBB, EASLEY AND GRAVES, JJ.,

CONCUR. McRAE, PJ.,, CONCURS IN RESULT ONLY. DIAZ, J, NOT
PARTICIPATING.



